
  

  

 quinn emanuel  trial lawyers | chicago 
191 N. Wacker Drive, Suite 2700, Chicago, Illinois 60606-1881 | TEL (312) 705-7400 FAX (312) 705-7401 

 
 

WRITER’S DIRECT DIAL NO. 
312-705-7476 

WRITER’S EMAIL ADDRESS 
jonathanbunge@quinnemanuel.com 

 quinn emanuel urquhart & sullivan, llp 
LOS ANGELES | NEW YORK | SAN FRANCISCO | SILICON VALLEY | CHICAGO | WASHINGTON, DC | HOUSTON | SEATTLE 

LONDON | TOKYO | MANNHEIM | HAMBURG | PARIS | MUNICH | SYDNEY | HONG KONG | BRUSSELS | ZURICH | SHANGHAI | PERTH | STUTTGART 

 

VIA EMAIL 

October 17, 2019    

Donald E. Morgan 
Corporation Counsel 
200 E. Washington Street, Suite 1601 
Indianapolis, IN 46204 
 
 Re: GM Stamping Plant Site 
 
Mr. Morgan: 
 
 I am writing in response to your October 16, 2019 letter about the City’s intention to 
involuntarily take the Waterside property from Ambrose via eminent domain.  You acknowledge 
in the letter that “the city[] [made an] agreement that it will not pursue eminent domain,” yet you 
contend that “the city may resume its power of eminent domain ‘at will.’”  In other words, the 
City’s position is that its promise is meaningless.  Some might charitably call this politics at its 
worst—making a promise with no intention of keeping it.  A court will call it fraud.   
 
 Because the City has taken the position that it may disregard its obligations and promises 
at its whim and without consequence, Ambrose and the City are in the same position they were on 
October 2, 2019, when the City unlawfully threatened to take the Waterside property via eminent 
domain.  The City has violated its contractual obligations (which are binding), slandered 
Ambrose’s title to the Waterside property, disparaged Ambrose to the public, and prevented 
Ambrose from selling the property while the City’s baseless threat looms over it.  Your letter 
changes none of this. 
 
 As I have said to you a number of times, Ambrose welcomes productive negotiations for 
purchase of the property.  Negotiations will not be productive,  however, unless the City is willing 
to demonstrate that it will make good on its promise to negotiate in good faith by making, in 
advance, an offer to buy the property in writing with proof of funds.  If the City does not make 
such an offer, Ambrose is fully prepared to defend its rights in court. 
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 So you may understand the seriousness of the claims Ambrose has against the City, I have 
prepared a brief response to your analysis of Ambrose’s claims below. 
 
I. The City Violated The Project Agreement 

 The City’s interpretation of the Project Agreement’s prohibition on eminent domain is 
wrong.  According to the City, “the covenant in Section 4.3(a) [sic1] is limited by the city’s right 
to resume its power of eminent domain at will” because the City agreed that it would not 
involuntarily acquire the land “to the extent permitted by law.” 

 This interpretation contradicts the plain text of the Project Agreement.  Section 4.3(c) states 
that “DMD and the City . . . to the extent permitted by law, shall not seek to involuntarily acquire 
any portion of the Property[.]”  “To the extent permitted by law,” means only that the City may 
use its eminent domain power when required by law to do so.  Because no law requires the City to 
take Waterside involuntarily, the City has breached the covenant. 

 Setting the plain meaning aside, the City’s interpretation violates the cardinal rule that a 
contract should be “construe[d] . . . in a way that gives each term independent meaning, rather than 
rendering one surplusage.”  Pohl v. Pohl, 15 N.E.3d 1006, 1014 (Ind. 2014).  If “to the extent 
permitted by law” means that the City may exercise eminent domain at will, then the City’s 
covenant in Section 4.3(c) is meaningless.  The City will be hard pressed to convince a court or 
jury that it entered into a meaningless covenant.   

 You also assert that even if Section 4.3(c) prohibits eminent domain, the City has not yet 
breached because “the city has not sought to appropriate the property through eminent domain[.]”  
Yet you previously told Ambrose that your October 2 letter “serve[d] to notify [Ambrose] that the 
City of Indianapolis or its Metropolitan Development Commission intends to take ownership of 
th[e] property through eminent domain[.]”  You also stated that the City “will pursue the eminent 
domain process to its conclusion.”  Although Ambrose appreciates that you would like to walk 
back your threats—only after broadcasting them to the public and without offering any public 
correction—the Project Agreement prohibits the City from “seek[ing]” to involuntarily acquire the 
Waterside property.  Your direct statements to Ambrose make clear that the City seeks to acquire 
the Waterside property by eminent domain, and you in fact acknowledge in your October 16, 2019 
letter that the City has already initiated the process by ordering appraisals.  There can be no doubt 
that the City has breached this provision. 

 Lastly, it is important for the City to understand that, even assuming that the City is correct 
that its eminent domain power can trump the Project Agreement’s terms (addressed below), the 
City has still breached Section 4.3(c).  Even under the City’s interpretation of its eminent domain 
power, the Project Agreement is still a valid contract.  So even if Ambrose could not enforce the 
Project Agreement through an injunction to prevent the City from taking the property (as Ambrose 
can), Ambrose would be fully entitled to obtain relief for the City’s breach—including, at a bare 
minimum, the millions it has invested in Waterside (not to mention the millions of dollars in direct 

                                                 
1  The City repeatedly refers to Section 4.3(a), but Section 4.3(c) is the provision that prohibits 
the exercise of eminent domain. 



 3 

losses the City has caused by placing the future of the property in doubt).  The City’s assertion that 
the Project Agreement would only serve as a defense in an eminent domain action is baseless, as 
the Indiana Supreme Court’s opinion in Southern Indiana Gas & Electric Co. v. City of Boonville, 
248 N.E.2d 343, 345 (Ind. 1969) (“Boonville II”), did not hold that breach of contract damages 
were not available and did not even address a provision similar to that in the Project Agreement.2 

II. The City Cannot Take The Waterside Property By Eminent Domain 

 The City grossly misstates Indiana law on eminent domain through its cherry-picked 
quotations of inapposite case law.  It is a bedrock principle of Indiana law that, “[w]hen [a 
municipality] makes a contract within the scope of its power—not ultra vires—which is not against 
public policy, and not fraudulent, it must be enforced the same as the contract of a business 
corporation, or a person.”  City of Indianapolis v. Indianapolis Gaslight & Coke Co., 66 Ind. 396, 
407 (Ind. 1879).  This rule applies to contracts limiting the exercise of eminent domain as well: 
“unless there is some public policy involved, the parties are bound by the contractual obligations 
until the contract expires.”  Boonville II, 248 N.E.2d at 345.   

 In fact, the Indiana Supreme Court has expressly held that the twelve-line block quote that 
the City emphasizes about how the eminent domain power “may be resumed at will,” S. Ind. Gas 
& Elec. Co. v. City of Boonville, 20 N.E.2d 648, 652 (Ind. 1939) (“Boonville I”), does not apply to 
contracts between a city and a business.  That quote  “refers merely to the franchise or 
indeterminate permit which the state had granted the utility [in Boonville I], and not a contract 
between the two parties[.]”  Boonville II, 248 N.E.2d at 345.  

 Section 4.3(c) is thus fully enforceable so long as it does not violate public policy, and it 
does not.  Although the City suggests that Section 4.3(c) somehow prohibits the City from 
“deciding how to allocate taxpayer-funded incentives like TIF excess and public infrastructure,” 
the City could have made the same argument in Boonville II regarding the provision of utility 
service given that the contract impacted how taxpayer’s funds were spent.  Indeed, every municipal 
contract necessarily involves, in some way or another, the allocation of taxpayer funding.  Further, 
even assuming that this was a valid public policy that could justify abrogating the Project 
Agreement, the Project Agreement does not prohibit the City from allocating taxpayer funds.  In 
fact, the City already decided how to allocate funds and public infrastructure in the Project 
Agreement itself.  There is no public policy that prohibits holding the City to its promises and past 
choices.   

 Mounts v. Evansville Redevelopment Commission, 831 N.E.2d 784 (Ind. Ct. App. 2005), 
is not to the contrary and does not stand for the proposition that any contract limiting the City’s 
redevelopment authority is invalid.  First, that case did not involve any contract between a 
municipality and a private party.  The question on appeal in Mounts was whether the 
redevelopment commission was required to follow its own earlier resolutions and plans when 
exercising its eminent domain authority.  That alone renders it inapposite.  Second, the court 

                                                 
2  The contract at issue in Boonville II stated only that the municipality would “not extend its 
[utility] service to any other customers or territory without the written consent of the Company[.]”  
248 N.E.2d at 344-45.  The Project Agreement, however, expressly prohibits the City from even 
“seek[ing] to involuntarily acquire” the Waterside property.  
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ultimately held that the commission did not have to follow its earlier orders based on the facts of 
the case; the court did not rely on any legal proposition that redevelopment contracts cannot 
prohibit the exercise of eminent domain.  See id. at 790 (“The trial court’s finding that the ERC 
did not need to obtain consent from property owners before amending its 1984 Resolution was 
supported by evidence and was not clearly erroneous.”  (emphasis added)).   

 Further, even if the City is correct (which it is not), then the City has defrauded Ambrose.  
The City’s position that it cannot be bound by the promises it made in the Project Agreement is 
just another way of saying that the City fraudulently induced Ambrose to enter into the Project 
Agreement.  Ambrose relied upon the City’s representation that the City could—and had—
restricted its eminent domain authority.  If the City can take the Waterside property “at will” 
regardless of its promises and representations, then those representations were lies and Ambrose 
is entitled to recover for the City’s fraud. 

III. The City Slandered Ambrose’s Title 

 The City’s analysis of Ambrose’s slander of title claim is similarly misguided.  “The 
essential elements in a slander of title action are that false statements were made, with malice, and 
that the plaintiff sustained pecuniary loss as a necessary and proximate consequence of the 
slanderous statements.”  Display Fixtures Co. v. R.L. Hatcher, Inc., 438 N.E.2d 26, 30 (Ind. Ct. 
App. 1982).  Though the City appears to mostly accept these elements, it proceeds to misapply 
them in this case. 
 
 First, your letter claims the City made no false statement because the City’s statement  of 
its intent to take control of the Waterside property was true.  But the question is not whether the 
City accurately represented its subjective intention to pursue a baseless claim for ownership of the 
property—rather, it is whether the City’s claim that it has the legal right to take the Waterside 
property via eminent domain is true.  For instance, in Walsh & Kelly, Inc. v. International 
Contractors, Inc., the court did not ask whether the defendant followed through on its stated 
intention to file a lien.  943 N.E. 2d 394, 397 (Ind. Ct. App. 2011).  Rather, the court looked to 
whether the defendant had any right to file that lien—which it did not.  Id. at 399; see also Lee & 
Mayfield, Inc. v. Lykowski House Moving Eng’rs, 489 N.E. 2d 603, 608–09 (Ind. Ct. App. 1986) 
(finding that a company had made false and malicious statements about another’s title when it 
“knew or should have known that it was not entitled to claim” the rights it did). 
 
 Second, the City claims that its statements were not malicious because “a good-faith 
disagreement about what the law requires does not amount to malice.”  “Malice is publishing 
matter with knowledge that it is false or with reckless disregard as to whether it is false or not.”  
Lee & Mayfield,  489 N.E. 2d at 608.  Indiana courts have repeatedly found this standard met where 
parties publicly claim non-existent rights in others’ property despite having notice of the 
baselessness of their claims.  See Bixeman v. Hunter’s Run Homeowners Ass’n of St John, Inc., 36 
N.E.3d 1074, 1079 (Ind. Ct. App. 2015) (finding evidence of malice where a party refused to 
release a lien despite receiving notice that it was invalid from the other party’s lawyer); Walsh & 
Kelley, 943 N.E. 2d at 399 (same).  Here, the City was aware of the Project Agreement restricting 
its ability to pursue an eminent domain action against Waterside but publicly threatened to proceed 
with that action without acknowledging any limitation on its ability to do so.  And the City has 
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since continued in this course of action, notwithstanding Ambrose’s letter pointing out its 
illegality.  This suffices to show actual malice.3 
 
 Finally, the City asserts that it cannot be liable for slander of title because “[i]t has not (and 
does not) question Ambrose’s ownership” of Waterside.  Once again, this argument misses the 
mark.  The City fails to cite a single case holding that a claim for slander of title only lies where 
one party questions another’s ownership of disputed property.  Indeed, the typical slander of title 
case involves the placement of an invalid lien on another’s property.  See, e.g., Bixeman, 36 N.E. 
at 1079; Walsh & Kelley, 943 N.E.2d at 399; Lykowski, 489 N.E. 2d at 608.  Placing a lien (valid 
or invalid) does not involve questioning another’s property ownership; rather, it merely involves 
asserting a “legal right or interest” in property necessarily owned by another.  See Ball State Univ. 
v. Irons, 27 N.E.3d 717, 721 (Ind. 2015) (citing Black’s Law Dictionary (10th ed. 2014)).  The 
suggestion that slander of title requires contesting a property’s ownership has no support in Indiana 
law.   
 
 The City’s statements that it would take Waterside involuntarily have had their intended 
effect in driving away potential purchasers for the property who will not invest in redeveloping 
land they know will be taken by the City.4  This is precisely the sort of harm against which the tort 
of slander of title protects.  By making false and malicious statements regarding its right to take 
Waterside with or without Ambrose’s consent, the City has made it effectively impossible for 
Ambrose to sell to anyone but the City.  These actions amount to slander of title. 
 
IV. Ambrose Has Not Violated The Project Agreement 

 Although the City “call[s] into question whether Ambrose ever intended to live up to the 
warranties it gave in Sections 4.1 and 4.3”—covenants about Ambrose’s capacity to develop the 
property and commitments made to RACER Trust—the City offers no factual support for these 
claims.  Indeed, there is none.  The purported breach of Section 4.3(a) is borderline nonsensical, 
as the City offers no basis to think that Ambrose did not make commitments to RACER Trust 
(Ambrose did).  And there are no facts to even suggest that Ambrose lacked the ability to develop 
Waterside when the parties entered into the Project Agreement.  Finally, the City’s suggestion that 
contributing land to the Zoo somehow shows that Ambrose never intended to develop Waterside 

                                                 
3  Notably, the City’s position that it has not displayed malice because it could potentially raise 
legal arguments in its defense is unsupported.  In Bixeman, for instance, the defendant homeowners 
association had a plausible argument that the lien it enforced was authorized as a response to a 
homeowner’s violation of its rules and by what it considered to be its own “substantial compliance” 
with its rules for enforcing penalties.  36 N.E.3d at 1078.  The court nonetheless found sufficient 
malice because the association acted illegally despite having notice that its actions might be 
wrongful—in spite of plausible arguments the association made to support the legality of its 
actions.  See id. at 1079. 

4  Indeed, the City does not contest that its statements have caused harm to Ambrose. 
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is belied by the fact that the Waterside plans, from the early stages, included contributing land to 
the Zoo—a non-profit west side institutional anchor.5 
 

* * * 
 
 Altogether, the City will not be able to take the Waterside property by eminent domain.  In 
fact, even if the City’s misconception of its eminent domain power is correct, the City is 
nevertheless liable for millions of dollars for breaching the Project Agreement.   
 
 If the City wants to have a serious discussion about avoiding litigation and purchasing the 
property, the City may make a written offer and include proof that it has the funding to back it 
up.  Otherwise, Ambrose will protect its rights in court. 
 
 
Sincerely, 
 
 
 
 
 Jonathan C. Bunge 
Counsel for Ambrose 

 

                                                 
5  The City also mentions Section 5.9 but, again, offers no facts to show that Ambrose has not 
worked with the Valley Neighborhood Association to ensure that the development is compatible 
with the neighborhood.  In reality, Ambrose turned away potential businesses for the site 
specifically because they did not fit with the community’s vision for the property.  Ambrose has 
fully performed its obligations. 


